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(1970) {(quoting 36 Am.Jur2d, Forfeitures
and Penalties § 8 (1968), and 3 J. Suther-
lang, Statutory Construction 8§ 603-06 (3d
ed. 1943)). Unlike the Wild Court, we are
obliged to apply the Chondler test. See Ara-
vanis, 339 Md. at 658, 664 A.2d 388.

SUMMARY

The instrumentality test requires us to
consider whether the relationship of Ten-
nant’'s 1894 Corvette to the offenses com-
mitted by Tennant is close enough to ren-
der the preperty “guilty.” The vehicle was
purchased by Tennant by use of funds legit-
imately obtained, and he made no illicit
profit by use of the Corvette. As in
Thompson, supre, in which the police found
a “small amount of cocaine and marijuana”
in the pocket of a vehicle owner’s shirt at
the time of arrest, 113 Md.App. at 481, 688
A2d 466, the relationship between the
drugs mentioned in the forfeiture petition
and Tennant’s Corvette was “incidental and
fortuitous.” JFd. at 489, 688 A.2d 466. This
situation contrasts sharply from one where
the vehicle owner uses the vehicle to dis-
tribute drugs or uses the vehicle as a place
from which to make drug sales.

[20,21] Giving deference as we must to
the factual findings of the trial judge, Md.
Rule 8-131(c), we hold that the trial judge
was net clearly erroneous when she applied
the instrumentality test and found, in effect,
that the vehicle was “not guilty.” As for the
proportionality test, it is significant that the
drugs possessed by Tennant were in small
enough quantities that he was not charged
with possession with intent to distribute. He
was charged, instead, with two relatively mi-
nor misdemeanors. Ultimately his convie-
tions were stricken, and a sentence of proba-
tion before verdict imposed. In the grand
scheme of things, Tennant’s crime was not
grave; the value of Tennant’s car was great,
and it is likely that the County coveted the
car for that reason.® The trial court was not
clearly erroneous in holding that the forfei-
ture of the $20,006 vehicle was “out of ali

8. That the County’s decision to scek forfeiture
was probably based on its eagerness to acquire a
valuable car rather than on other factors can be
inferred from the fact that the County filed its
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reasonable proportion” when ecompared to
“the relevant factors.”

JUDGMENT AFFIRMED; COST TO
BE PAID BY APPELLANT.

119 Md.App. 112

In re CRIMINAL INVESTIGATION NQ.
51,843 IN the CIRCUIT COURT FOR
PRINCE GEORGE’S COUNTY.

No. 509, Sept. Term, 1997.
Court of Special Appesls of Maryland.
Jan. 9, 1998.

Arrestees filed action seeking disclosure
of grand jury materials for use in their eivil
rights cases asserting false arrest and other
claims. The Circuit Court, Prince George’s
County, E. Allen Shepherd, J., ordered dis-
closure of transcript of testimony of all wit-
nesses t{estifying before that grand jury.
State and county appealed. The Court of
Special Appeals, Harrell, J., held that: (1)
trial court did not abuse its discretion in
determining that arrestees established par-
ticularized need for some measure of disclo-
sure of grand jury materials, but (2) trial
court’s order of full disclosure of grand jury
materials without any apparent judicial over-
view was error and required remand for
more particularized review and narrow tailor-
ing of relief.

Affirmed in part, reversed in part, and
remanded with instructions.

1. Grand Jury &41.50(5)

When court order for disclosure of
grand jury material is requested, there must

forfeiture complaint before it received test results
of the controlled dangerous substance found on
appellant’s person and thus before it knew what,
if any, drugs were transported in the Corvette.



IN RE: CRIMINAL INV. 51,843

Md. 465

Cite as 704 A.2d 464 (Md.App. 1998)

be strong showing of particularized need be-
fore disclosure is permitted. Md.Rule 4-642.

2. Grand Jury ©»41.50(5)

In order for trial court to order disclo-
sure of grand jury material on basis of par-
ticularized need, parties seeking disclosure
must show that: (1) material they seek is
needed to avoid possible injustice; (2) need
for disclosure is greater than need for contin-
ued secrecy; and (3) request is structured to
cover only material so needed. Md.Rule 4-
642.

3. Grand Jury ¢=41.50(5, 8)

Showing of particularized need warrant-
ing disclosure of grand jury material must be
made even when grand jury has concluded.

4. Grand Jury &=41.50(10)

Burden of demonstrating that need for
disclosure of grand jury material outweighs
public interest in secrecy is on party seeking
diselosure, but burden is lessened as reasons
for preserving grand jury become less
weighty, and thus, trial court must consider
circumstances of each case in balancing inter-
ests and deciding whether to order disclo-
sure. Md.Rule 4-642.

5. Grand Jury <=41.50(1)

Trial court has wide discretion in decid-
ing whether party seeking disclosure of
grand jury material has met burden of dem-
onstrating that need for disclosure cutweighs
need for secrecy.

6. Appeal and Ervor &946

Evaluation of trial court’s decision from
standpoint of soundness of exercise of discre-
tion means that when consequences of partie-
ular exercise of discretion are clear so that
one result is clearly unjust and other is clear-
Iy just, limits of exercise of discretion: are
narrow, but when consequences are not se
clear so that ne result is clearly just or
unjust, limits of exercise of discretion are
considerably broader and reviewing eourt
will not find abuse of discretion whichever
way trial court may choose to exercise its
discretion.

7. Grand Jury &41.50(8, 10}

Need for secrecy of grand jury material
was lessened, thereby lessening burder of
demonstrating particularized need for disclo-
sure, where grand jury had concluded with-
out indieting anyone so that witnesses before
grand jury were less likely to be susceptible
to retribution or influence, where suspect
under investigation by grand jury himself
was requesting disclosure, and despite possi-
bility that disclosure could inhibit prospective
witness before future grand jury from testi-
fying for fear of retribution or social stigma.
Md.Rule 4-642.

8. Grand Jury &=41.50(1)

There is ne per se rule against disclo-
sure of grand jury materials even if all of
requested materials could be obtained
through discovery.

9. Grand Jury &=41.56(6)

Trial court did not abuse its discretion in
determining that arrestees established par-
ticularized need for some measure of disclo-
sure of grand jury materials for use in their
civil rights cases based on their showing that
lack of disclosure would severely damage
their civil claims and thereby cause injustice,
that their need for disclosure outweighed
little social interest in continued secrecy after
grand jury had concluded without indicting
anyone, and that discovery in their civil trials
had not progressed sufficiently to allow limit-
ing of request to specific testimony or evi-
dence, and in light of other particular circum-
stances of case.

10. Grand Jury &41.50(6)

Trial eourt’s order of full disciosure of
grand jury materials to arrestees for use in
their civil rights cases concerning arrests
without any apparent judicial overview of
materials to be disclosed was error and re-
quired remand for more particularized re-
view, including, but not limited to, in camera
review of grand jury materials to determine
who testified, subjeet of testimony, or its
potential relevance to appellees’ civil claims
and thereby allow narrow tailoring of appro-
priate relief. Md.Rule 4-642.
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Andrew H. Baida, Asst. Atty. Gen. (J. Jo-
sepk Curran, Jr., Atty. Gen., Kathleen Hoke
Daschille, Asst. Atty. Gen., Baltimore, Bar-
bara L. Holtz, Acting County Atty., Sean D.
Wallace, Deputy County Atty. and Laura
Gwinn, Associate County Atty., Upper Marl-
boro, on the brief), for Appellants.

Kenneth E. McPherson, Riverdale (Rebec-
ca Brennan Branzell, Washington, DC, on
the brief), for appellee, Randall.

Terrell N. Roberts, IT1, Christopher Grif-
fiths and Roberts & Wood, Riverdale, on the
brief, for appellee, Gilbert.

Argued before MURPHY, C.J.,
HARRELL, J., and ROSALYN B. BELL,
Judge (retired), Specially Assigned.

HARRELL, Judge.

On 9 December 1996 appellees Jeffrey Gil-
bert (“Gilbert”), David Randall, Eddie Jones,
Dans Williams, Jermaine Mayhew, Carlos
Marshall, Yolanda Hamlet, Jason Mobley,
Steve MeAbee, Jerry Swint, Elcise Jones,
Tamara Marshall, Jerry Vance, and John
Williams (the latter referred to collectively
hereinafter as the “Randall appellees”) filed
motions in the Circuit Court for Prince
George’s County, pursuant to Maryland Rule
4-642{c), seeking the disclosure of all testi-
mony and evidence presented to Grand Jury
Number 51,843, which had been convened to
investigate the shooting death of Prince
George's County Police Officer John Novabil-
ski. The court held a hearing on the motions
on 26 February 1997. On 27 February 1897
the court ordered the State’s Attorney for
Prince George’s County to disclose the tran-
seript of testimony of all witnesses testifying
hefore that grand jury. The State of Mary-
land and Prince George’s County, Maryland
(“the County”) then filed this timely appeal.

ISSUE

One issue is presented for our consider-
ation, which we have rephrased:

Did the trial eourt abuse its discretion in
ordering the disclosure of all the grand
jury testimony?
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FACTS

On 26 April 1895, Prince George’s County
Police Officer John Novabilski was mur-
dered. Within a day of the murder, the
Randall appellees were arrested, transported
to a pelice station, and questioned about ap-
pellee Gilbert’s role in Sgt. Novabilski’s
death. After Mr. Gilbert’s arrest, the
Randall appellees were released. Shortly
thereafter, Grand Jury Number 51,843 was
convened to review the evidence and consider
an indictment against Mr. Gilbert. On 2
June 1995, however, the police dropped all
charges against Mr. Gilbert when evidence
was discovered that Ralph Mclean commit-
ted Sgt. Novabilski’s murder.

Mr. Gilbert filed a civil action against sev-
eral individual police officers, the County,
and the City of Greenbelt, alleging that his
federal and state constitutional rights had
been violated because the police lacked prob-
able cause to arrest him and used excessive
force during the arrest. The Randall appel-
lees also filed a civil action alleging civil
rights violations. Both actions are now
pending in the United States Distriet Court
for the District of Maryland, Southern Divi-
sion. At the time the instant case was before
the circuit court, Mr. Gilbert’s civil damages
suit had been stayed pending resolution of a
federal eriminal investigation, and no discov-
ery had been conducted. Discovery in the
Randall appellees’ federal case had just be-
gu.

At the motions hearing on 26 February
1997 the Randall appellees sought disclosure
of all the grand jury transeripts, arguing that
the disclosure of the grand jury testimony
was essential to their civil claims. Access to
the grand jury testimeony, they asserted,
would enable them to learn material facts
relevant to their civil claims, was the most
reliable evidence available as to what oc-
curred in April 1995, and was necessary to
identify the police officers involved. Appel-
lee Gilbert added that the grand jury testi-
mony would show that he was arrested with-
out probable cause and that the need for the
grand jury testimony was heightened be-
cause memories of witnesses would fade due
to the amount of time that had passed since
the incident.
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The State and County argued that appel-
lees were on a fishing expedition, that they
had net demonstrated a particularized need
for disclosure, and that their motion to dis-
close was premature given the status of the
civil eases.

After considering the arguments for and
against disclosure, the trial court took the
matter under advisement and, the following
day, 27 February, ordered the State to dis-
close the transeript of testimony of all wit-
nesses who appeared before the grand jury.

DISCUSSION

Secrecy of grand jury proceedings is es-
sential to the proper functioning of the erimi-
nal justice system. Douglas Gil Co. v. Petrol
Stops Northwest, 441 .S, 211, 218, 99 S.Ct.
1667, 1672, 60 L.Ed.2d 156 (1979). Preserv-
ing grand jury secrecy serves several pur-
poses:

Firgt, if preindictment proceedings were
made publie, many prospective witnesses
would be hesitant to come forward volun-
tarily, knowing that those against whom
they testify would be aware of that testi-
mony. Moreover, witnesses who appeared
before the grand jury would be less likely
to testify fully ané frankly, as they would
be open to retribution as well as to induce-
ments. There also would be the risk that
those about to be indicted would flee, or
would try to influence individual grand ju-
rors to vote against indictment. Finally,
by preserving the secrecy of the proceed-
ings, we assure that persons who are ac-
cused but exonerated by the grand jury
will not be held up te publie ridicule.

In re Criminal Investigation No. 437, 316
Md. 66, 76-77, 557 A.2d 235 (1989) (quoting
Douglas Oil, 441 U.S. at 219, 99 S.Ct. at
1673},

Sometimes, however, disclosure of grand
jury materials will promote justice. In re
Crimvinal Investigation No. 437, 316 Md. at
79, 557 A2d 235 (citing Dennis v. Unifed
States, 384 U.S. 855, 870, 86 S.Ct. 1840, 1849,
16 L.Ed.2d 973 (1966)). The Maryland Rules
provide for disclosure of grand jury materials
when necessary. Maryland Rule 4-642
states:

(a) Court Records.—Files and records
of the court pertaining to criminal investi-
gations shall be sealed and shall be open to
inspection only by order of the court.

(c) Motion for Disclosure.—Unless dis-
closure of matters occurring before the
grand jury is permitted by law without
court authorization, a metion for disclosure
of such matters shall be filed in the circuit
court where a grand jury convened....
[TThe moving party shall serve a copy of
the motion upon the State’s Attorney, the
parties to the judicial proeeeding if disclo-
sure is sought in connection with such a
proceeding, and such other persons as the
court may direct. The court shall conduct
a hearing if requested within 15 days after
service of the motion.

{11 Thus, to obtain grand jury materials,
the court must order the disclosure. Rule 4-
642, however, does not offer or suggest a
standard for the trial court to follow when
deciding to issue a disclosure order. In re
Criminal Investigation No. 437, 816 Md. at
81, 557 A.2d 285. The Court of Appeals has
filled this veid by holding that “when a court
order for disclosure is requested, there must
be a strong showing of a ‘particularized need’
before disclosure is permitted.” Id. at 82,
557 A.2d 235. See also United States v. John
Doe, Inc. I, 481 U.S. 102, 112, 107 S.Ct. 1656,
1662, 95 L.Ed.2d 94 (1987); Unrited Stafes v.
Sells Engineering, 463 U.S. 418, 443445, 103
S.Ct. 3133, 3148-3149, 77 L.Ed.2d 743 (1983);
Hlinois v. Abboit & Associates, Inc., 460 U.S.
557, 567, 103 S.Ct. 1356, 1361, 75 L.Ed.2d 281
(1983); Douglas Oil, 441 U.S. at 221, 99 S.Ct.
ai 1674; Denmnis, 384 U.S. at 870, 86 S.Ct. at
1849; Pittsburgh Plate Glass Co. v. United
States, 360 U.S. 395, 400, 79 S.Ct. 1237, 1241,
3 L.Ed2d 1323 (1959); United States wv.
Procter & Gamble, 356 U.S. 677, 683, 78 5.Ct.
983, 987, 2 L..Ed.2d 1077 (1958).

[2] The Court of Appeals has also provid-
ed the standard movants must mest in order
for the court to order disclosure of grand
jury material:

Parties seeking a court order for disclo-
sure under Md. Rule 4-642(c) must show
that:
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1) the material they seek is needed to
avoid a possible injustice; and

2) the need for disclosure is greater
than the need for continued secrecy; and

3) their request is structured to cover
only material so needed.

In re Criminol Investigation No. 437, 316
Md. at 85, 557 A.2d 235.

[3] This showing of particularized need
must be made even when the grand jury has
concluded. Id. at 85, 567 A.2d 235 (citing
Douglas Gil, 441 U.S. at 222, 99 S.Ct. at
1674). Although reduced, the considerations
supporting grand jury secrecy do not disap-
pear the moment the grand jury concludes:

“For in considering the effects of disclo-
sure on grand jury proceedings, the courts
must consider not only the immediate ef-
fects upon a particular grand jury, but also
the possible effeet upon the functioning of
future grand juries. Persons called upon
to testify will consider the likelihood that
their testimony may one day be disclosed
to outside parties. Fear of future retribu-
tion or social stigma may act as powerful
deterrents to those who would come for-
ward and aid the grand jury in the perfor-
mance of its duties. Concern as to the
future consequences of frank and full testi-
mony is heightened where the witness is
an employee of a eompany under investiga-
tion. Thus, the interests in grand jury
seerecy, although reduced, are not elimi-
nated merely because the grand jury has
ended its activities.”

In ve Criminal Investigation No. 437, 316
Md. at 85-86, 557 A.2d 235 (quoting Douglas
Qil, 441 TU.S. at 222, 99 S.Ct. at 1674)

[4] Because “‘disclosure is appropriate
only in those cases where the need for it
outweighs the public interest in secrecy, a
balancing is invoked.” In re Criminal Inves-
tigation No. 437, 316 Md. at 86, 557 A.2d 235
(quoting Douglas Oil, 441 US. at 223, 99
S.Ct. at 1675). The burden of demonstrating
that the need for disclosure outweighs the
public interest in secrecy is on the party
seeking disclosure. As the reasons for pre-
serving grand jury become less weighty, the
party seeking disclosure will have a lesser
burden in showing need. In re Criminal
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Investigation No. }37, 316 Md. at 86, 557
A.2d 235 (citing Douglas O, 441 U.S. at 223,
99 8.Ct. at 1675). Thus, the trial court must
consider the circumstances of each case in
balancing the interests and deciding whether
to order disclosure.

[5] The trial court has wide diseretion in
deciding whether the party seeking disclo-
sure has met the burden of demonstrating
that the need for disclosure ocutweighs the
need for secrecy. In re Criminal Investiga-
tion No. 437, 316 Md. at 88-89, 557 A.2d 235
(citing Pittsburgh Plate Glass, 360 U.S. at
399, 79 S.Ct. at 1240). As the Court of
Appeals noted, “a court called upon to deter-
mine whether grand jury transcripts should
be released necessarily is infused with sub-
stantial discretion.” In re Criminel Investi-
gation No. 437, 316 Md. at 89, 557 A.2d 235
(citing Douglas Oil, 441 U.S. at 223, 99 S.Ct.
at 1675).

Appellate courts define the term “abuse of

diseretion” in many different ways:
[Abuse of diseretion} has been said to oc-
cur “where no reasonsble person would
take the view adopted by the [trial] court,”
or when the court acts “without reference
to any guiding rules or principles.” It has
also been said to exist when the ruling
under consideration “appears to have been
made on untenable grounds,” when the
ruling is “clearly against the logic and
effect of facts and inferences before the
court,” when the ruling is “clearly untena-
ble, unfairly depriving a litigant of a sub-
stantial right and denying a just result,”
when the ruling is “violative of fact and
logie,” or when it constitutes an “untenable
judicial aet that defies reason and works
and injustice.”

North v. North, 102 Md.App. 1, 1314, 648
A2d 1025 (1994) (citations omitted). These
definitions all “express the notion that a rul-
ing reviewed under an abuse of discretion
standard will not be reversed simply because
the appellate court would not have made the
same ruling.” Jd. at 14, 648 A.2d 1025.

[6] We must evahiate the trial court’s
decision “ ‘from the standpoint of the sound-
ness of the exercise of diseretion”” Thodos
v. Bland, 75 Md.App. 700, 712, 542 A.2d 1307
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(1988) (quoting Ogburn v. State, 71 Md.App.
496, 509, 526 A.2d 614 (1987)). This means
that

when the consequences of a particular ex-
ercise of discretion are clear, i.e., one re-
sult is elearly unjust and the other, clearly
not, the limits of the exercise of discretion
are narrow. On the other hand, when the
consequences are net so clear, ie., no re-
sult is clearly just or unjust, the limits of
the exercise of discretion are considerably
broader. Indeed, in the latter situation,
we will not find an abuse of discretion
whichever way the trial court may choose
to exercise diseretion.

Id. at 712, 542 A.2d 1307 {citing Ogburn, 71
Md.App. at 510, 526 A.2d 614). We now
apply these standards to the issue befere the
Court.

Appellants argue that the frial court
ahused its discretion in ordering disclosure of
the grand jury testimony because appellees
failed to show that a particularized need ex-
isted. As the Court of Appeals stated in In
re Criminal Investigation No. 437

In the light of all we have discussed
concerning the grand jury process, we ap-
proach the determination whether the trial
court erred in ordering disclosure and au-
thorizing the letter of transmittal with the
following givens:

1) Seerecy is inherent in the grand jury
system,

2) The general rule of secrecy may be
breached by an order of court pursuant to
Md. Rule 4-642(¢c).

3) Disclosure of grand jury proceedings
vel non is within the scund discretion of
the trial judge.

The trial judge is to be guided by the

following principles in the exercise of his

diseretion:

a) The party seeking disclosure by an
order of court must show a particularized
need for breaching the general rule of
secrecy.

b) The standard for the particularized
need reguirement is:

i) the material sought te be disclosed is
needed to avoid a possible injustice; and

it} the need for disclosure is greater
than the need for continued secrecy; and

iil) the request to disclose covers only
materials so needed.

The standard for the particularized need
requirement involves a balancing. The
standard is a criterion of degree; it accom-
modates any relevant considerations that
weigh for or against disclosure in a given
case. Generally, among the considerations
which may be placed on the scale are

1) the need to protect the unindicted
individual from disclosure;

2) the grand jury has concluded its op-
erations;

3) the particularized need requirement
applies to civil governmental agencies as
well as to private parties;

4) the materials sought for disclosure
are rationally related to the civil proceed-
ings contemplated;

5) the materials sought may be available
through ordinary discovery or other rou-
tine avenues of investigation;

6) disclosure will save time and expense;

7 no indictments were returned as a
result of the grand jury's investigation.

None of these considerations, in itself, is
usually sufficient to show that there is or is
not a particularized need for disclosure.
But each consideration, balanced with oth-
er considerations, may weigh for or against
disclosure. The weight afforded by the
consideration depends upon the particular
circumstances. The bottom line is that
disclosure is appropriate only in those
cases where the need for it outweighs the
public interest in secrecy.

In re Criminal Imvestigation No. 437, 316
Md. at 100101, 557 A.2d 235.

Before evaluating the eorrectness of the
trial court’s acceptance of the proposition
that appellees met their burden of demon-
strating a particularized need, we must first
congider the weight of the need for secreecy in
this case. As we noted supra, when the
considerations justifying secrecy become less
relevant, a party asserting the need for ac-
cess to grand jury transeripts will have a
lesser burden to overcome.
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{7] Here, the accepted reasons for giving
weight to the interest in maintaining secrecy
are diminished. First, it is said that if grand
jury material is disclosed, the possibility ex-
ists that such a tradition may, at some future
time, inhibit a prospective witness before a
future grand jury from testifying for fear of
retribution or social stigma. That concern
retains weight in the instant case. The other
factors favoring maintenance of secrecy, how-
ever, carry little weight in the instant case.
The actual witnesses before this grand jury
are less likely to be susceptible to retribution
or influence as the grand jury concluded two
years ago without indicting anyone. There is
no risk that the accused (Mr. Gilbert) will
flee or try to influence the grand jury for the
same reason. Finally, there is no concern
that Mr. Gilbert, who was investigated but
uncharged by the grand jury, will be exposed
to public serutiny. Mr. Gilbert himself wants
the transecripts disclosed. Thus, because the
need for secrecy was minimal, appellees’ bur-
den was less onerous.

We now consider whether the trial eourt
abused its discretion in finding that appeliees
met their burden of demonstrating a particu-
larized need for disclosure of the grand jury
materials. Before addressing the three-
pronged particularized need test, we examine
the “considerations which may be placed on
the scale” when a trial court considers the
particular circumstances of the case. In re
Criminal Imvestigation No. 437, 316 Md. at
100, 557 A.2d 235,

First, in the case sub judice, there was no
need to protect the unindicted individual
from disclosure. Not only is he one of the
parties requesting disclosure, but alse his
identity as a suspect and as a potential victim
of police brutality was broadcast by the news
media, thereby disclosing his identity to at
least the entire Washington metropolitan
ared.

Second, the grand jury has concluded its
operations. There is no possibility of influ-
encing the grand jury because the jurors
have been dismissed. Furthermore, appel-
lees are not requesting disclosure of the
names of the grand jurors, thereby negating
any fear the grand jurors may have regard-
ing retaliation or pressure.

704 ATLANTIC REPORTER, 2d SERIES

The third factor, application to government
agencies, is not at issue here as a govern-
ment agency is not the reguesting party.

Fourth, appellees adequately demonstrat-
ed that the materials in this case may be
rationally related to the civil proceedings.
Appellees asserted that the grand jury testi-
mony may shed light on their claim that the
conduct of the police violated their civil
rights. Mr. Gilbert further argued that the
grand jury testimony will demonstrate that
the police had no prebable cause to arfest
him,

[8] The fifth factor, whether the materi-
als would be available through discovery, is
still an unknown. Because discovery in ap-
pellees’ civil damages cases was “in its infan-
cy,” appellees could not demonstrate that the
materials would not be available absent dis-
closure of the grand jury testimony. Even if
we assume that all of the requested materials
eould be obtained through discovery, there i
no per se rule against disclosure. See John
Doe, Inc. I, 481 U.B. at 116, 107 S.Ct. at
1664.

As to the sixth factor, disclosure certainly
may save time and expense, at least as
viewed at the time of the cireuit court’s con-
sideration here. Armed with the grand jury
material, appellees would be able to conduct
depositions and gather evidence more effi-
ciently.

Finally, regarding the seventh factor, no
indictments were returned as 3 result of the
grand jury’s investigation.

Once the trial court placed these consider-
ations on the scale, it then had to determine
from them if appellees met the three-
pronged particularized need test. First, ap-
pellees argued that the material was needed
to avoid a possible injustice because without
the grand jury transeripts, appellees would
not be able to identify any police officers who
testified or find evidence showing an officer’s
state of mind at the time of the arrest. To
be sure, it was not apparent on the record
before the trial judge whether police officers
testified before the grand jury at all. In
addition, appeliees claimed that the grand
jury transeripts would assist them in learn-
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ing material facts about their civil ease and
would be substantive evidence at trial. With-
out the grand jury testimony, which appel-
lees claim would be the most relisble and
accurate evidence of what cecurred in April
1995, appellees argue that their eivil claims
will be severely damaged.

Appellees also mounted an argument that
the need for disclosure was greater than the
need for continued secrecy. Because the
societal interest in grand jury secrecy car-
ried little weight in this case, appellees did
not have as heavy a burden to meet. Appel-
lees showed that the materials might be rele-
vant to their eivil case, might not be available
through discovery, that disclosure would save
time and expense, and that considerations
regarding grand jury tampering and protec-
tion of the unindicted individual do not apply.
The trial court, therefore, rationally could
have found that appellees tipped the scales
towards disclosure.

The final factor concerns whether the re-
guest for disclosure covered only materials
actually needed. Appellees requested all
testimony and evidence before the grand
jury. Because discovery had barely begun at
the time appellees filed their motion, they
professed not to know who testified before or
what materials were presented to the grand
jury. There was assertedly no way, at that
time, to limit their request to specific testi-
mony or evidence. Because of appellees’
lack of information when they requested dis-
closure, the trial court could have concluded
that their request covered necessary materi-
al. While appellees’ arguments in this re-
gard appear thin and of middling persuasive
weight (an issue we will return to infre when
we discuss the relief granted), we cannot say
it was so diluted as to vitiate the trial court’s
threshold decision whether to order some
measure of disclosure.

[91 After reviewing the facts of the case
in light of these considerations, we conclude
that there were sufficient bases for the trial
court to have found that appellees met the
three prongs of the standard to establish a
particularized need for disclosure. The trial
court has substantial discretion in deciding
which way the scales tip, and although we
may have reached a different result, it is not

our role to place ourselves in the trial eourt’s
shoes. Thus, it was in the trial court’s range
of diseretion at the time it exercised it to
grant some form of access to the grand jury
materials.

We part with the trial court, however, in
how it elected to grant relief to appellees.
Granting access to all the grand jury testi-
mony, under the circumstanees, is an anti-
thetical response to the particularized need
test. As the Supreme Court stated, “it has
been recognized that in some situations jus-
tice may demand that discrete portions of
transeripts be made available for use in sub-
sequent proceedings.” Douglas Oil, 441 U.S.
at 219-220, 99 S.Ct. at 1673 (emphasis add-
ed). The party secking disclosure must meet
a “particularized need” standard so that “the
secrecy of the proceedings [may] be lifted
discretely and limitedly.” Procter & Gemble
Co., 356 U.S. at 683, 78 S.Ct. at 987 (empha-
sis added).

The wholesale disclosure ordered in this
case contrasts sharply with the order upheld
in I'n re Criminal Investigation No. 487, In
that case, 12 banker’s boxes full of material
were submitted to the grand jury, but only
112 documents were requested. The trial
court found, and the Court of Appeals
agreed, that “grand jury secrecy would not
be compromised by disclosing these docu-
ments as they are an infinitesimal part of the
total submissions in response to the total
grand jury subpoenss.” In ve Criminal In-
vestigation No. 437, 316 Md. at §9-90, 557
A2d 235. The Supreme Court upheld a
similarly narrow disclosure order in John
Doe, Ine. I, finding that “the disclosure of 2
summary of a portion of the grand jury
record to named attorneys for purposes of
consultation does not pose the same risk of 2
wide breach of grand jury secrecy as would
allowing unlimited use of the material to all
attorneys.” John Doe, Inc. I, 481 US. at
114, 107 S.Ct. at 1663.

The “model” narrow disclosure orders up-
held in In ve Criminal Investigation No. 437
and John Doe, Inc. I differ significantly from
the order the circuit court entered in this
case, in large part explained by the fact that
the moving parties in those cases sought
specific grand jury materials rather than full
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disclosure. The Supreme Court rejected the
“all-encompassing, unparticularized general
type of full disclosure” requested by the mov-
ing party in Illinois v. Abbott & Associales,
Ine. after “having done Little more than filing
a suit.” Abbott & Associates, Inc., 460 U.S.
at 564 n. 8, 103 S.Ct. at 1360 n. 8. Such full
disclosure “would defeat the spirit and rule
of Procter & Gamble and Dougles Oil.” Id.
Here, too, the trial court’s broad disclosure
order seems to us to violate the spirit of the
particularized need test.

In the case at hand, neither Mr. Gilbert
nor the Randall appellees had conducted any
significant discovery in their federal suits.
Appellees did not know who testified before
the grand jury or what evidence was present-
ed. The attorneys representing the State
and County at the cireuit court hearing on
the motions likewise did not know who testi-
fied before the grand jury. From the record,
it appears that the trial court did not have an
opportunity to review the grand jury testimo-
ny in camera to determine who testified, the
subject of the testimony, or its potential rele-
vance to appellees’ civil claims. Thus, as in
Douglas Gil, the trial court here “based its
decision largely upon the unsupported asser-
tions of counsel during oral argument before
it.” Dougles Oil, 441 U.S. at 229, 99 8.Ct. at
1678. Even the assertions of counsel seemed
to indicate that a thorough review of the
grand jury materials or & delay in ordering
the disclosure would be helpful to the trial
court in deciding which discrete portions to
disclose. As counsel for the Randall appel-
lees stated, : )

T am willing at this point to settle if we can
get a lst of what documents were intro-
duced, and who they were authored by,
and we can get a list of what you just
described as well [transcripts]. Then we
can go through and narrow down what it is
that should be disclosed up front. And
then if there’'s—we can make a showing of
need for those others, ther: we can do that.

Counsel for Mr. Gilbert stated, “Now if
you don't grant the motion now, at least it
ought to be reserved until after we have a
chance to go through some discovery in the
civil case.”
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The County’s attorney responded that
counsel for the Randall appeliees

has conceded it is premature to even ask

[the court] to do anything today.... I

don’t think ultimately they are going to

need any of this if they conduct proper
. discovery.

But assuming they can come back to you
at a later date and in good faith say we
know that Officer Jones testified before
the Grand Jury and we proffer to you that
his testimony concernfs] X, Y and Z, at
that point I would think the case law in
Maryland would make it accessible to
them.

f10] Although the trial court properly ex-
ercised its broad diseretion in determining
whether the requesting party had met the
burden of showing a particularized need, it
should have framed its order more narrowly
in light of the goals of the particularized need
test. Simply ordering full disclosure without
any apparent judicial overview of the grand
Jjury material was error.

Thus, we return the case to the trial court
for 2 more particularized review, including,
but not limited te, an in camera review of
the grand jury materials. At the time of the
motions hearing, appellees were not specific
in their request because apparently they
could not be. Presumably, discovery has
been conducted to a greater extent in one or
both of the civil cases. Appellees should be
in a better position to state with specificity
what they need of the grand jury testimony,
the State and County are in a better position
to respond, and the court is in a better
position to tailor narrowly the appropriate
relief.

AFFIRMED IN PART; REVERSED IN
PART; ORDER OF 27 FEBRUARY 1997
OF THE CIRCUIT COURT FOR PRINCE
GEORGE’S COUNTY VACATED; CASE
REMANDED FOR FURTHER PRO-
CEEDINGS NOT INCONSISTENT WITH
THIS OPINION. COSTS TO BE DIVID-
ED BY PRINCE GEORGE'S COUNTY
(1/4), STATE OF MARYLAND (1/4), AP-
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Following ruling by administrative law
judge (ALJ) that truck driver’s commercial
driver’s license should not be suspended for
refusal to take alechol concentration test,
driver filed motion to dismiss traffic charges
against him relating to same incident. The
Circuit Court for Frederick County, G. Ed-
ward Dwyer, Jr., J., denied motion, and driv-
er appealed. The Court of Special Appeals,
Salmon, J., held that state was not collateral-
lv estopped from litigating issues of whether
driver was driving or attempting to drive,
and whether driver had been drinking.

Affirmed.

1. Criminal Law ¢=1023(8)

Immediate appeal can be taken from
pretrial order denying motion to dismiss on
grounds of double jeopardy. U.S.C.A. Const.
Amend. 5.

2. Administrative Law and Procedure
&=501

For prior decision of administrative law
judge (ALJ) to have collateral estoppel in
court: (1) ALJ must have acted in judieial
capacity; (2) issue presented o ecourt must
have actually been litigated before ALJ; and
{3) resolution of issue must have been neces-
sary to ALJ’s decision.

Md. 473
3. Administrative Law and Procedure
=501
Automobiles ©2144.2(1)

In ruling that truck driver’s commereial
driver’s license should not be suspended for
refusal to take alechol concentration test,
administrative law judge (ALJ) did not find
that driver had not “attempted to drive” on
day in question, rather, she simply found that
driver “was pulled over on the shoulder and
was not driving,” and therefore, state was
not collaterally estopped, in prosecution for
traffic charges relating to same incident,
from litigating issue of whether driver was
driving or attempting to drive. US.CA.
Const.Amend. 5.

4, Administrative Law and Procedure
=501
Automobiles ©=144.2(1)

Administrative law judge’s (ALJ) find-
ing, in ruling that truck driver’s commereial
driver’s license should not be suspended for
refusal to take alechol conecentration test,
that driver had not been drinking was not
necessary to ALJ’s decision, and therefore,
state was not collaterslly estopped from liti-
gating that issue in prosecution for ftraffic
charges relating to same incident; once ALJ
found that trooper had not accurately ad-
vised driver of consequences of his refusal, it
did not matter whether driver had, in fact,
consuined alcohol on night of his arrest.
U.S.C.A. Const.Amend. 5; Code, Transporta-
tion, § 16.205.1(5(D)().
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brief), Rockville, for appellant. ‘

Thomas K. Clancy, Asst. Atty. Gen. (J.
Joseph Curran, Jr., Atty. Gen., Baltimore
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SALMON, Judge.

On June 25, 1996, Joseph Walter Reid
received traffic citations for: (1) negligent
driving (§ 21-901.1(b} of the Transportation
Article of the Maryland Code (1992 Repl.Vol,,



